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IN THE SEARCH FOR AUTHORITIES 


Nothing can take the 
place of a good digest 


McKinney’s 
New California 


Digest is a good digest 


because of the completeness 
with which the materials are 
collected, the clarity of its class- 
ification, the abundance of its 
cross-references, and the thor- 
oughness of its word index, it 
provides the indispensable tool 
to the searcher for the all fours 
case. 


BANCROFT-WHITNEY CO. 


200 McALLISTER ST. 137 NO. BROADWAY 
San Francisco Los Angeles 
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The Federal Securities Act 


Provisions of This Drastic Law Discussed. Imposes Great Care and Responsibili- 
ties Upon the Lawyer 


By Melvin D. Wilson of the Los Angeles Bar 


iT. HE STRINGENT PROVISIONS of 

the Federal Securities Act of 1933 
will probably not shock the legal and bank- 
ing professions in California as much as 
they will in other states. For the last 
several years California has had the most 
searching Blue Sky Law of any State in 
Union. 

It will be assumed that the readers have 
closely read the Securities Act of 1933. 
This article wil! be limited, therefore, to 
comments on special points of interest or 
importance in the new Federal law. 


Purpose of Act 

The Federal Securities Act does not, like 
the Corporate Securities Act of California, 
attempt to judge the soundness of the cor- 
porate set up. That very important func- 
tion is either left to the States or to future 
Federal Legislation. 

The Act does, however, attempt to im- 
pose upon the vendors of securities the 
much publicized doctrine of “let the seller 
also beware,” and to give the buyer as 
much information about the security as the 
seller has. Thereafter one can buy the 
security if he wishes, even if it is entirely 
worthless. 

The rule of caveat emptor led to great 
abuses and serious losses which the pres- 
pent Act hopes to end. It became a race 
f “not of diligence, but of laxity,” as Mr. 
| Justice Brandeis so aptly described an 
analogous situation. 

In general, the plan of the Act is to 
require those participating in the issuance 
of any security to file very complete state- 
ments of fact with the Federal Trade 
Commission and thereafter to give pur- 
chasers a prospectus including practically 
the same facts. The above requirements 
do not apply to securities issued before 
the effective date of the Act (July 27, 
1933) ; or to certain types of securities is- 
sued thereafter, but civil and criminal lia- 
bilities attach to the sale of such exempt se- 
curities through unfair means or based 
upon untrue statements. After a registra- 
\ ton statement has become effective, a stop 


eee 





order may be issued, making further sales 
unlawful if a statement in the registration 
statement appears to be untrue or an omis- 
sion, misleading. 

In general, security transactions in inter- 
state commerce, and security transactions 
where the mails are used, whether inter- 
state or intrastate, come within the pur- 
view of this Act. The only intrastate use 
of the mails which is exempt from the 
provisions of the Act is where an entire 
issue is sold to residents of a single State, 
and the issuer is an individual, resident 
and doing business, in the State, or is a 
corporation organized in the State and do- 
ing business therein. 


Civil Liabilities for False Registration 
Statement 


The Statute creates civil liabilities in ad- 
dition to those existing at common law or 
in equity. 

Under Section 11 of the Act when any 


part of the registration statement con- 
tains an untrue statement of a material 
fact, or omits to state a material fact 


required to be stated in order to prevent 
the statements made from being misleading, 
any person acquiring a security covered 
by the registration statement, may sue the 
issuer who is irrebuttably liable and may 
also sue every person who signed the 
registration statement, and every director 
(note that a majority only of the directors 
need sign the registration statement but all 
are liable) or partner of the issuer, and 
every person who by his consent was 
named in the registration statement as 
having prepared or certified any report or 
valuation which was used in connection 
with the registration statement, and every 
underwriter of the security. All such per- 
sons, except the issuer, may avoid liability 
if they can prove that after a reasonable 
investigation they believed the statements 
to be true or that their reports were mis- 
quoted, or that they had resigned and re- 
fused to act, and had given reasonable no- 
tice in writing to the Commission and the 
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One of the greatest of these was Victor R. This 
McLucas, presiding judge of California’s first |} means 
Superior Court Appellate Department, who counta 
passed away at Santa Monica, on Sunday, July opinior 
9, 1933. all oth 
Judge McLucas was one of the most lovable, for th 
and one of the ablest jurists ever to preside on  [§ of cot 
a Los Angeles County bench. | The 
He grew to manhood and received his early [B person 
education in the prairie-lands, in Nebraska, but the se 
his latter years were spent in a home near the purche 
Pacific Ocean, where he enjoyed a most tranquil stated 
and happy domestic life, and passed many pleas- [ff law re 
aut hours among the more intimate of his wide [J in inv 
circle of friends.. each o 
He was a profound student of the law, and [ff of th 
found delight, not only in his judicial work, but |} means 
in teaching. He spent 14 years, from 1912 to 1926, as an instructor in the law is not 
school of the University of Southern California. | tions 
Aside from his service at the University of Southern California, he served at self, t 
Creighton Law School, and in 1910, was called to the faculty of the law depart- ments 
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He was judge of the Superior Court in Los Angeles County since 1921. The writer 
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issuer, or had given reasonable public no- 
tice. 
It should be noted that a dealer who had 


ino part in the underwriting is not liable, 
}under Section 11, for false statements in 
* the registration statement. 


Limit of Recovery 


The purchaser of the security may re- 
cover the amount of his loss up to but 
not exceeding the price at which the se- 
curity was offered to the public. A very 
important question which will have to be 
decided by the Courts is whether the per- 
sons participating in the issuance of the 
security, in connection with which there is 
a false or misleading statement in the 
registration statement, are liable for the 
decline in the value of the security due to 
a general market or economic decline. 
Until this point has been judicially de- 
termined, issuers and underwriters, and 
those liable with them, should be aware 


| of this danger in their security undertak- 
) ings. 


Under Section 11 the person entitled to 
bring suit is not only the immediate 


| purchaser from the issuer or underwriter, 
| but is also probably any person who has 


subsequently, by intermediate transactions, 


acquired the security. 


This liability is joint and several, which 


} means that each director, underwriter, ac- 
) countant, engineer, attorney preparing an 
} opinion as to the legality of the issue, and 
| all others mentioned in the Act, are liable 
| for the entire amount of the issue, unless, 
) of course, their liability can be avoided. 


The Act, Section 11(c), makes all the 


| persons participating in the issuance of 
) the securities confidential advisers to the 
) purchaser as to the truth of the facts 
} stated in the registration statement. 
| law requires that they must be as careful 
| in investigating and stating the facts as if 
| each of them had the trust and confidence 
| of the buyer. 
| means that since the buyer trusts them, he 
} is not required to doubt their representa- 
| tions and make an investigation for him- 


The 


Stated another way, it 


self, but is entitled to rely on their state- 
ments to him. This places a high degree 
ot care on the part of the issuers, under- 
writers, and those associated with them. It 
is the degree of care required of a “fi- 
duciary.” 


Extreme Care Advisable 


Since the issuer is irrebuttably liable for 
false statements, he must take great care 
in choosing his underwriter. Since the 
underwriter is presumptively liable he must 
pick his attorneys, engineers, accountants, 
and other experts with extreme care. Each 
of the experts should be satisfied as to the 
integrity of the issuer and the under- 
writer, and the other experts, and every 
person connected with the issuance of the 
securities must be extremely careful to 
make a full and accurate presentation of 
all the facts relating to the soundness and 
value of the security. 

The purchaser of the securities need 
only prove that the statement was untrue 
or misleading in order to hold all of the 
persons made liable by the Act. The bur- 
den is on those persons to prove that they 
were blameless. 


Civil Liabilities Arising in Connection With 
Prospectuses and Communications 


Section 12 of the Act imposes civil 
liabilities on all persons who sell securi- 
ties under certain conditions. This Section 
applies particularly to dealers, but of 
course, covers everyone in the chain, from 
issuer to final investor. It covers one in- 
vestor who sells to another. 

Under this Section, however, the pur- 
chaser of the security can sue his immediate 
vendor only. He can recover the amount 
he paid for the security, plus interest, 
less the income received from the security 
and the amount received on the resale of 
the security. 

It makes the seller liable to his purchaser 
with respect to securities issued after the 
effective date of the Act, if the registra- 
tion statement is not in effect and the sel- 
ler sends the security through the mails, 
or in interstate commerce for sale, or de- 
livery, or uses a prospectus in interstate 
commerce, or in the mails to sell the se- 
curity. 

The seller is likewise liable to his pur- 
chaser if a registration statement is in 
effect but the seller sends an improper 
prospectus through the mails or in inter- 
state commerce, or sends the security 
through the mails or in interstate com- 
merce, without it being accompanied or pre- 
ceded by a proper prospectus. “Proper” 


(Continued on Page 298.) 
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333 men and women 
devote a// their time to 
Bank of America Trust Service 


As depositary under order of 
court for personal assets of 
estates in probate, Bank of 
America affords a helpful 
service which effects a ma- 
terial economy in estate ad- 
ministration. See Section 93, 
Bank Act. 


Officers and employees of Bank of America 
totaling 333 devote their entire time to work 
of the Trust Department. G Among the execu- 
tives are specialists in estate routine, account- 
ing, property-management, securities, and in 
State and Federal taxation. @|These experts are 
ready and willing to work for the welfare of 
you or your client. Their combined experience 
is yours to command through any one of the 
410 branches of Bank of America. 


BANK OF AMERICA 


NATIONAL TRUST & SAVINGS ASSOCIATION 


Sy 
pe MEMBER 
FEDERAL RESERVE 2 
ma SYSTEM ll 

JA 






Bank of America National Trust & Savings Association, a National Bank, and 
Bank of America, a California State Bank, are identical in ownership and management 
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Lawyers and Laymen Should Understand Assembly 
Constitutional Amendment No. 73 





> tion. 





districts. 


dents of such district. 





FS pcavers wee CONSTITUTIONAL AMENDMENT 
by Assemblyman Harry B. Riley, 71st Assembly District, Long Beach, is 
a resolution to propose to the people an amendment to Section 6 of Article VI 
of the State Constitution relating to Superior Courts. 
If it is adopted the Legislature may divide a county having more than 
one million inhabitants into Judicial Election Districts, and provide for the 
apportionment of the number of Superior judges of such county among such 


The number of judges apportioned to each district shall then be elected 
from among the residents of such district by the voters of such district. 

Thus, under the operation of this Amendment, Long Beach, Pasadena, 
and any other community within the county which might be divided into 
Judicial Election Districts, would elect their own candidates from the resi- 


The resolution in full is printed below. 


NO. 73, introduced 








Resolved by the Assembly, the Senate 
Concurring, That the Legislature of the 
State of California at its regular session 
commencing on the 2nd day of January, 
1933, two-thirds of the members elected to 


each of the two houses of the said Legis- 


lature voting therefor, hereby proposes to 


the people of the State of California, that 
the Constitution of said State be amended 
by amending section 6 of Article VI 
thereof, to read as follows: 

Sec. 6. There shall be in each of the 
organized counties, or cities and counties, 
of the State, a superior court, for each of 
which at least one judge shall be elected 
by the qualified electors of the county, or 
city and county, at the general State elec- 
There may be as many sessions of 
a superior court, at the same time, as there 
are judges elected, appointed or assigned 
thereto. The judgments, orders, and pro- 
ceedings of any session of a superior court, 
held by any one or more of the judges 
sitting therein, shall be equally effectual as 
though all the judges of said court pre- 
sided at such session. 


The superior 
judicial districts by consolidating two or 
more counties into one district, and may 
provide that there shall be but one superior 
court in said district and one or more 
judges of said court, in which event the 
judge or judges of said court shall be 
elected by the qualified electors of said 
district at the general election. 

For the purpose of electing judges of a 
superior court within any county having a 
population of more than one million in- 
habitants as determined by the last pre- 
ceding census taken under the authority of 
the Congress of the United States, the 
Legislature may divide such county into ju- 
dicial election districts, and may provide 
from time to time for the apportionment of 
the number of judges of the superior court 
of said county among said districts, in 
which event the number of judges appor- 
tioned to each district shall be elected from 
among the residents of said district by the 
qualified electors of such district at the 
general election. 


Legislature may create 
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Cub Council Continue Cooperating 


Taking each new opportunity for service in stride the Junior 
Barristers have settled down to a steady pace which bids 
fair to produce an all-time record for achievement. 





N JULY 6TH, the Board of Trustees of the Los Angeles Bar Association and & 

the Executive Council of the Junior Barristers met with the Lawyers’ Club inf 
their regular luncheon at Clifton’s Cafeteria and discussed the ever pressing problem; 
of extirpating the illegal practice of the law. Representatives of the several legal 
hodies expressed their willingness to unite upon a common front for the purpose of def- 
nite, forceful action in this direction, and a joint committee was appointed to work out 
ways and means. It is believed that the youthful ardor and indefatigahbility of the 
junior barristers will be an invaluable factor in the accomplishment of this neces. 
sary house-cleaning. 


COMMITTEE under the chairmanship of Kenneth Chantry has been selected by 
President Jack W. Hardy to investigate the possibility of placing willing mem- 
bers of the Junior Barristers at the disposal of the City Public Defender for assist- 
ance with his onerous, routine duties in connection with the multitudinous misdemeanor 
cases which congest the night court. It is expected that this step, if approved by the} 
public officials concerned, will not only be of great civic service to the community but} 
also of benefit to the individual member of the junior bar whose trial experience willf 
thus be practicably augmented. ' 
. 
HE OFFICERS of the Junior Barristers announce as the most recent addition! 
to the Executive Council the name of Kenwood Rohrer, now associated with E. E. 
Noon in Beverly Hills, Ken demonstrates his versatility almost to the point of ubiquity | 
by simultaneously maintaining offices in Westwood Village. 


Attention is hereby called to the fact that T HE CONTEST is open to 
the First Annual Junior Barristers Legal all members of the Junior} 


, id . 7 Barristers under 35 years of age 
Articl Ss : . : 5) 
oe Competition is now in progress and will close on October 15, 


1933. Reference is hereby made to the Competition Rules printed herein on June 15,[ 
1933, page 269, and the same shall be considered incorporated herewith the same as if} 
set forth in extenso. It is rumored that Ned Marr is assiduously burning the midnight | 
tungsten in the preparation of a 7,500 word article entitled “How to Use the D.A.’s Of- 
fice To Enforce Civil Obligations.” Get to work, boys. : 
GEORGE KEEFER. 








Members Who Will Attend American Bar | 
Association Convention at Grand Rapids 


OLLOWING MEMBERS have de- Mr. Bailie, as a past-president of the ; 
clared their intention to attend the Los Angeles Bar Association, will bef 
Annual Convention of the American Bar 


Association which will be held at Grand ‘ : 
Rapids, Mich., during late August: Larrabee, with full authority to represent 


there in the place and stead of President § 


vid y iation. Mr. L Slosson and 
Norman A. Bailie, Guy R. Crump, Leon- the Association. Mr. Leonard Slosson an 


ard Slosson, Jefferson P. Chandler, Thomas John Perry Wood have also been named as 
C. Ridgway, John Perry Wood and Birney delegates of the Los Angeles Bar Asso- § 
Donnell. ciation. 
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Law Review Luncheons 


ype atte yet AGO the Association Speakers’ Committee inaugurated a series 

of semi-monthly luncheons to which all lawyers, members and non-members, 
are invited. A number of successful meetings have been held, and others are 
programmed for the future. The Committee also has furnished speakers for 
radio addresses on Station K.T.M. 

The purpose of these noon-day meetings and radio talks is to explain and 
review recently enacted laws, State and Federal, for the benefit of lawyers and 
laymen. So many new and somewhat revolutionary laws have come into effect 
that most lawyers have not had the opportunity to study them. Speakers have 
been selected from among those who have made a study of the particular subject 
to be discussed. For the luncheon meetings the talks will be somewhat technical ; 
but the radio addresses will be non-technical, and designed to inform laymen. 

On Wednesday, July 26, at 12:15 P. M. there will be a luncheon meeting 
at Boos Bros. Coffee Shop on Fifth Street between Hill and Broadway. J. C. 
Macfarland will be the speaker and his subject is “The Federal Securities Act.” 
Mr. Ewell D. Moore gave a radio talk on “Home Owners’ Loan Law” on July 
18, over K.T.M. at 8 P. M. 

On Wednesday, August 9, at 12:15 P. M., there will be a noon meeting at 
the Boos Bros. Coffee Shop. It is planned to have Honorable John Dockweiler, 
Congressman from Los Angeles, and member of the Los Angeles Bar, speak on 
the provisions of the Glass-Steagall law. 

Members of the Bar are urged to watch the legal newspapers for announce- 
ments of these semi-monthly luncheons and the radio programs for the radio talks. 

It is hoped they will take advantage of the meetings, which are a distinct 
service to all lawyers. 








COURT RULES 


Available Now at the Daily Journal Office 


212 Page Loose-leaf compilation of Court Rules and Rules of 
Practice, with New Rules, and Amendments, effective July 1, 1932. 


SUPERIOR COURT—Los Angeles County 

SUPERIOR COURT—Judicial Council Rules 

SUPREME AND APPELLATE COURTS—Judicial Council 
APPELLATE DEPT. SUPERIOR COURT—Judicial Council 
MUNICIPAL COURT—Los Angeles 

MUNICIPAL COURT—Long Beach 

UNITED STATES DISTRICT COURT—Southern District 
COURTS OF ADMIRALTY of the United States 

COURTS OF EQUITY of the United States 


Four amendments, made since the publication, are available, 
in loose-leaf form, at Daily Journal Office, without charge. 


PRICE $1.00 


LOS ANGELES DAILY JOURNAL — 121 North Broadway — MUtual 6138 
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SPECIAL VAULTS for WILLS |) px 
: Congre 
x ) tions te 
At each of its Trust Departments, SECURITY- J acted. 
FIRST NATIONAL BANK has special vaults eo 
for Wills. Phin 
% ‘ detail 
Any person naming this Bank executor or extent 
trustee may deposit his Will in one of these All 
vaults, without charge. The Will may be with- peor 
drawn at any time by the maker. tended 
Sect 
It is as important to safeguard a Will as it is divider 
to make one. Such deposit prevents loss or eae 
damage or attempted alteration of this im- estic « 
portant document before or after the maker’s p but d 
death. It guards against inspection by heirs ie 
or others. to eac 
by the 
This service is superior to the testator’s safe deposit box the Ce 
as a Will depository. It permits the Bank to take im- tax re 
mediate action to protect and conserve the estate for by te 
heirs. Death reports are checked daily, so the Bank | ies 
may have notice of the necessity of action. The ex- et 
ecutor obtains immediately the official document nec- B divide 
essary to begin probate proceedings. ) this b 
5.26% 
Delay is always experienced in obtaining Wills filed in ) divide 
safe deposit boxes. Such boxes are sealed in the event h $50t 
of death and access thereto is not permitted until in- ; = 
spection is made and release is given by the Inheritance : = oe 
Tax Department. At these critical times prompt action the " 
may be extremely essential and delay very costly. | relati 
Plans should be made to give every advantage and : tribut 
aid to your executor. bby p 
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New Federal Tax Legislation 


By Todd W. Johnson of the Los Angeles Bar 


URING THE CLOSING DAYS of 


the recent adjourned special session of 


| Congress, important changes in, and addi- 
; tions to, the Federal revenue laws were en- 


acted. (H. R. 5755, Approved June 16, 
1933, at 11:55 A. M.-E. S. T.) 

This article can only briefly discuss these 
new provisions but nevertheless in sufficient 
detail to guide the taxpayer and to some 
extent the lawyer also. 

All special excise taxes levied by the 
Revenue Act of 1932, which otherwise 
would have ceased on July 1, 1934, are ex- 
tended to July 1, 1935. (Sec. 212.) 

Section 213 (a) levies a new tax on 
dividends payable at the source, that is, by 
the corporation paying the dividend. This 
tax is not upon dividends paid to a do- 
estic corporation which owns stock in it, 
but does apply to all other stockholders, 
including foreign corporations. The tax 
is 5% of the amount of the dividend paid 
to each stockholder, and must be withheld 
by the payor corporation, and paid by it to 
the Collector with whom it files its income 
tax returns. The corporation is indemnified 
by the Act against claims of any person on 
account of such withholding. 

If the corporation wishes its stockholders 
to continue to receive the same amount of 
dividends as heretofore it may accomplish 
this by declaring a dividend approximately 
5.26% larger. To illustrate: on a $1,000 
dividend the corporation would withhold 
$50 tax and pay the stockholder $950, but 
on a $1,052.63 dividend it would withhold 
$52.63 tax and pay the stockholder $1,000. 

Stock dividends remain non-taxable, and 
the provisions of the Revenue Act of 1932 
relative to the source of distributions, dis- 
tributions in liquidation, from capital, and 
by personal service corporations and also 
the administrative provisions of that act, 
apply. 

Tax on Surplus 


Section 214 broadens the tax on un- 
reasonable surplus accumulations by cor- 
porations by striking out the words “the 
surtax,’ wherever they occur in sections 
104 and 13 (c) of the Revenue Act of 
1932. and inserting in lieu thereof the 


words “any internal-revenue tax.” The 
object of this change is to make the 50% 
penalty imposed in said section 104 ap- 
plicable to corporations that do not de- 
clare reasonable dividends, to avoid the im- 
position of the 5% tax on dividends im- 
posed by Section 213, supra; as well as to 
corporations which fail to pay reasonable 
dividends, thereby enabling their stockhold- 
ers to avoid surtax thereon, which latter 
provision has been substantially in effect 
since the Revenue Act of 1924. The 50% 
penalty referred to means that the cor- 
poration must pay a penalty, or tax, of 
50% of its earnings (inclusive of divi- 
dends received by it from other corpora- 
tions) in addition to the 1334% income 
tax, and the 5% excess profits tax here- 
after referred to. 


Capital Stock Tax Revived 

The old corporation capital stock tax 
has been revived, but changed in important 
features. Whereas the capital stock tax 
under the 1924 Act, and earlier acts, was 
a simple tax on the fair market value of 
the corporation’s stock, with no complica- 
tions to result from trying to obtain as 
low a valuation as possible, the new law 
confronts the corporation with a dilemma. 
Section 215 levies a tax of $1 for each 
$1,000 of the adjusted declared value of the 
corporation’s capital stock. Section 216 
levies a tax of 5% on the excess profits 
of the corporation over 12%4% of said 
declared value. 

The corporation is put on the spot. If 
it declares too low a value for its stock 
it may have to pay a heavy excess- 
profits tax, and if it tries to avoid the ex- 
cess-profits tax by declaring a high stock 
value it will have to pay an excessive 
capital stock tax. Moreover, the first de- 
clared value cannot later be amended by the 
corporation to take advantage of a second- 
guess, but carries forward into future 
years as long as the tax lasts (future re- 
visions by Congress excepted, of course) 
with only the adjustments specified in the 
statute. These adjustments give effect 
solely to changes in the net worth of the 
corporation. 
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The first capital stock tax return must 
be filed and the tax reported thereon paid 
on or before July 31, 1933. Next year’s 
return will have to be filed prior to July 
31, 1934, and the declared value report- 
able therein will consist of the value used 
in this year’s return adjusted as above 
mentioned, the adjustments as to profits or 
losses being based upon the results of busi- 
ness for the 1933 calendar year, or, if the 
company is on a fiscal year basis, then the 
fiscal year ending prior to June 30, 1934, 
as disclosed in its income tax return but 
subject to audit by the Bureau. The de- 
clared value placed by the corporation on 
capital additions and distributions, includ- 
ing dividends paid in property, will also 
be subject to scrutiny by the Bureau. It 
is readily apparent that care must be ex- 
ercised in selecting the first declared value, 
and at this point it is appropos to remark 
that the corporation is apparently not bound 
to use either the par value of its stock or 
its net worth or book value, but may de- 
clare any value selected by it. 

There is no provision for consolidated 
capital stock returns so that every member 
of an affiliated group of corporations must 
file a separate return. However, inas- 
much as dividends need not be included in 
the net income in computing the 5% ex- 
cess profit tax, the parent corporation’s 
“declared value’’ will be proportionately 
smaller, so that the same practical result 
will be reached unless some members have 
losses. 


Excess Profits and Capital Stock Taxes 


The relation between the capital stock 
tax and the excess-profits tax may be 
illustrated as follows: / 

A corporation which makes its income 
tax returns on a calendar year basis files 
its capital stock tax return June 30, 1933, 
showing a declared value of $100,000 on 
which the tax at $1 per $1,000 amounts to 
$100, which it pays. When it files its in- 
come tax return for the calendar year 
1933 it discloses a net income of $15,000 
(exclusive of dividends from other cor- 
porations and other items included in gross 
income but allowed as deductions in com- 
puting said net income.) Besides its regu- 
lar income tax, the corporation will have 
to pay an excess profits tax on $2,500 (the 
amount by which said $15,000 exceeds 
12%% of $100,000 or $12,500) at the rate 


of 5%, which will amount to $125, mak 
ing the capital stock and excess profit; 
taxes together amount to $225. 

Had the corporation reported a declared 
value of $120,000 it would have been lia. 
ble for a capital stock tax of $120, but 
would not have been liable for any excess 
profits tax whatever and would have saved 
$105. Even if the corporation had de. 





clared a value of $200,000 for capital stock 
tax purposes it would have saved $5 of* 
these combined taxes, and in the safe po- 
sition of being able to make $25,000 of 
net income without having to pay a penny 
of excess profits tax. 


It would, however, © 


have paid $80 too much capital stock tax | 


if its net income amounted to $15,000. As} 
profits are rather difficult to foresee with 
any accuracy, and as the first declared 
value (adjusted as mentioned above) car- 
ries forward into ensuing years, it would | 
appear advisable to declare a liberal value 
in the first capital stock tax return. 


Net Loss Provisions Repealed 


Section 218 retroactively repeals, as of 
January 1, 1933, the net loss and_ stock- 
loss carry-over provisions of the 1932 Act. 
These far-reaching changes were probably 
the result of the recent Senate 


and Morgan investigation. The Sections 


of the 1932 Act specifically repealed are as § 


Mitchell f 





follows: 23 (i), 23 (r), (2), part of 23 (r) | 


The repeal | 


(3), 117, 169, 187 and 205. 
of sections 117, 23 (i), 169, 187 and 205 





ee 
sets he 
this rep 
of secu 
offset g 
taxable 
Secti 
adding 
loss dis 
duction 
as a de 
nership 
nership 
require 
putatior 
the di 
therein. 
amende 
‘T), 2 
nership 
deducti 
ties he 
gains 
ing the 
into th 
Othe 
increas 
returns 
1%, | 
charge 
lo, 3 
from t 
tax lay 
public 
mulgat 
admiss 


repeals the net loss provisions of the 1932 § mitted 
Act, with the result that net losses for acts la 
1932 cannot be deducted in computing the f minute 
net taxable income of, nor applied against | 
capital net gains for 1933. This applies} In « 
not only to individuals and corporations, | be de 
but also to estates and trusts, partnerships ) “false 
and insurance companies. The net losses § payer 
referred to in this group of sections are of the 
what may be termed ordinary net losses, § that 1 
which were defined in the 1932 Act as the f both t 
excess of the deductions allowed over gross § ble tc 
income. tences 
No Carry-Over Losses ment 
The repeal of section 23 (r) (2) pre- § obtain 
vents carrying over 1932 stock and bond §} sustai1 
losses on securities held less than two § Cases. 
years as deductions for the year 1933 from } mately 
similar gains. Even under the 1932 Act § uncon 
such losses could not be carried forward } with | 
as deductions from income from other } © the 
sources or from the sale of capital as- } and th 
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sets held over two years. The effect of 
this repeal is to confine losses from the sale 
of securities held less than two years to 
offset gains from like sales during the same 
taxable year. 

Section 182 (a) has been amended by 
adding the following: “No part of any 
loss disallowed to a partnership as a de- 
duction by section 23 (r) shall be allowed 
as a deduction to a member of such part- 
nership in computing net income.”  Part- 
nerships are not taxable entities, but are 
required to file returns showing the com- 
putation of the net income of the firm and 
the distributive shares of the partners 
therein. Section 182 (a), as above 
amended, taken together with section 23 
(r), as prevent both the part- 
nership and the individual partners from 
deducting losses from the sale of securi- 
ties held less than two years in excess of 
gains from like sources and from carry- 
ing the excess of such losses, if any, over 
into the following year. 

Other provisions of said H. R. 5755 
increase the added tax where consolidated 
returns are filed by affiliated corporations to 
1%, provide that no interest shall be 
charged for any period prior to September 
15, 1933, on additional taxes resulting 
from the retroactive changes in the income- 
tax law, make income tax returns open to 
public examination under rules to be pro- 
mulgated by the President, and remove the 
admissions tax in the case of persons ad- 
mitted free to spoken plays in two or more 
acts lasting more than one hour forty-five 
minutes. 


amended, 


Fraud Penalties 


In conclusion a few remarks may well 
be devoted to the advising and filing of 
“false or fraudulent” returns. The tax- 
payer is liable for a fraud penalty of 50% 
of the entire tax determined in excess of 
that reported in his return. Moreover, 
both the taxpayer and his adviser are lia- 
ble to heavy fines and penitentiary sen- 
tences. The burden is upon the Govern- 
ment in all such proceedings, but it has 
obtained convictions in many cases and has 
sustained the 50% penalty in countless 
cases. Even though the Government ulti- 
mately fails, it makes it extremely hot and 
uncomfortable for the defendant, often 
with much unsavory publicity. . The cases 
of the Capone brothers, the Mitchell case, 
and that of the young lady accountant who 


was sent to the penitentiary for preparing 
fraudulent returns for several movie stars 
will at once come to the reader’s mind. 

It is impossible in a limited article, to 
go into this matter adequately, but it should 
not be overlooked that the adviser (at- 
torney or otherwise) as well as the tax- 
payer may suffer fine and/or imprison- 
ment. No reputable attorney would con- 
sider for a moment advising his client 
to make a fraudulent return, but he may 
get into hot water and achieve undesirable 
publicity through his client’s stubborn or 
fraudulent disregard of his advice. On the 
other hand the specter of these penalties 
should not result in the attorney advising 
his client to report and pay an excessive 
tax. The point is, what may and should 
the attorney do to protect himself and his 
client. ; 

In the first place, the only safe thing to 
do about items which it is desired to con- 
tend are not taxable as income, or not 
taxable as a part of a decedent’s estate, etc., 
but about which the Government authori- 
ties may have contrary views, is to mention 
the item in its proper place in the return 
with a brief but sufficiently detailed expo- 
sition of the facts and the taxpayer’s con- 
tentions, and exclude it from the computa- 
tion of the taxable, income, estate, etc. 
This puts the Government on _ notice 
fairly, and even if it should ultimately win 
its point that the item is taxable, no penal- 
ties will ensue. 

In the second place, if the client is 
recalcitrant and refuses to mention the 
item in his return, the least that the at- 
torney can do to protect himself is to send 
or deliver to the client a letter setting 
forth his views and advice. It would also 
be advisable that he have a witness or more 
to the advice. This also applies where the 
attorney does not have control of the prepa- 
ration and filing of the return, as the 
client may profess to acquiesce in the ad- 
vice and then go away and disregard it. 
While thus protecting himself, it does not 
follow that the attorney should divulge 
to the Government the advice he gave his 
client, as that would be divulging a privil- 
eged communication and obviously unethical 
unless forced upon the attorney to avoid 
prosecution. Just when, if ever, he should 
move to protect himself would depend upon 
circumstances and is a nice question of 
ethics beyond the scope of this article. 
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Beware of Kissing While Driving 


It Is “Gross Negligence” for Driver to Divert Attention to Indulge in Osculatory 


Demonstrations. 


Other Interesting Cases on Automobile Negligence 


By Mark A. Hall, of the Los Angeles Bar 


HE LAW is always taking the “joy 
out of life,” -especially for the young 
fellow who takes his girl out riding and 
drives with one arm—or without arms— 
and who allows his flivver to take its own 
course while he obliges her request to be 
kissed. 
If he diverts his attention to indulge in 
such pleasures and an accident happens, it’s 
just too bad. He is guilty of gross negli- 


gence and must pay in damages. So says 
our high court. 
In Williamson v. Fitzgerald, 116 Cal. 


App. 19, plaintiff was the owner of the 
car; three of her friends arranged a 
pleasure trip, and asked her to furnish the 
car; she and her escort rode in the back 
seat; defendant and his lady companion 
rode in the front seat, the defendant driv- 
ing. During the journey, defendant’s com- 
panion said to him, “Punkey, kiss me”; 
and he proceeded at once to oblige her. 
Unfortunately, another car at that in- 
stant came round a curve, and defendant, 
being warned by plaintiff of its approach, 
abandoned his osculatory enjoyment, but in 
the confusion of the moment lost control 
of the car, which toppled over, seriously in- 
juring plaintiff and killing her escort. 
_The court found that defendant’s conduct 
“in diverting his attention from driving the 
machine while he proceeded to kiss his 
companion” was gross negligence. 
Owner, When a Mere Passenger, Not Ac- 
countable for Driver’s Negligence 
Defendant contended that plaintiff was 
estopped from maintaining the action 
against him, because his negligence was 
imputable to her on the theory that she 
was the owner of the car and he was 
driving with her permission. But the 
court held that she was in effect his guest, 
and that he had control of the car, and that 
his negligence could not be imputed to 
her, 
Pleasure Seekers Not Joint Adventurers 
The court also held that where several 
persons go on a pleasure trip they are not 
necessarily joint adventurers; and their as- 
sociation on a pleasure ride does not so 


facto make other members of the 
liable for the driver’s negligence. 

Moreover, where one joint entrepreneur 
sues another, the latter’s negligence cannot 
be imputed to the first. This distinction 
was also pointed out in Ledgerwood v. 
Ledgerwood, 114 Cal. App. 538, which 
was discussed in this writer’s article in 
Tue Butietin for October, 1931. 
Physician’s Report Privileged Communication 

In Webb v. Lewald, 64 C. A. D. 1066, 
214 Cal. 182, plaintiff’s attorneys had had 
her examined by a physician, to aid them in 
preparing their case: this doctor did not 
treat her, but did make a written report 
to her attorneys relative to her condition. 
At the trial, she did not produce the doc- 
tor as a witness; and the defendant, learn- 
ing that he had examined her, subpoenaed 
him and tried to make him produce for 
their inspection a copy of his report. He 
refused to do so, claiming that the report 
to her attorneys was a privileged com- 
munication ; also that the defendant had not 
offered to compensate him for testifying. 
The trial court ruled that the doctor need 
not testify. 

The District Court of Appeal disap- 
proved the ruling, although commending 
the doctor’s professional ethics, and held 
that the plaintiff, having brought an action 
for personal injuries, was deemed to have 
consented that her physician testify. 

But the Supreme Court held with the 
trial court. It emphasized the provision of 
section 1881, that a physician cannot, with- 
out the patient’s consent, be examined as to 
any information acquired by him that was 
necessary to enable him to prescribe or 
act for the patient. Hence the report was 
held to be a privileged communication, so 
that the doctor could not be required to 
produce it at the trial. 

Physician’s Fee for Testifying 

On the point that the defendant had not 
arranged to pay the doctor an expert-wit- 
ness fee, the District Court of Appeal held 
that in the absence of an express contract, 
the doctor was entitled to only the ordinary, 
statutory witness fee. 


party 
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Home Owners’ Loan Corporation 


The Federal Law to Save Homes of Owners Who Are Unable to Pay Mortgages. 
Administered by Federal Home Loan Bank Board 


By Ewell D. Moore, of the Los Angeles Bar 


AWYERS are being asked the mean- 

ing, and the operation of the Home 
Owners’ Loan Corporation Act. What is 
its purpose? How does it operate? How 
go about applying for its bene- 
fits, and what is the limit of loans ob- 
tainable? These are some of the questions 
put to lawyers by their clients who are 
threatened with foreclosures of mortgages 
upon their homes. 

This article is intended to give plain 
answers to these questions and to analyze 
the provisions of the Act. It will attempt 
to explain its operations, so far as may be 
possible at this time in the absence of 


does one 


specific regulations, not yet available. 
The Corporation 
The Home Owners’ Loan Corporation 


was created by Act of Congress to enable 
owners to save their homes where they are 
unable to pay the mortgages due, or to re- 
finance the loans. The corporation has a 
capital stock of $200,000,000, subscribed 
for and to be paid by the United States 
Treasury. 

It is authorized to issue $2,000,000,000 
of 18-year bonds, bearing 4% interest, the 
interest being guaranteed by the United 
States Government. 

Homes not exceeding $20,000 in value 
can be dealt with, and mortgages of record 
on June 12, 1933, can be taken up. The 
maximum loan on any home is $14,000, in 
bonds or cash. 


How to Get a Loan 

The Corporation will establish a branch 
in each state, with a General Manager in 
charge. In due time it is expected that a 
California branch office will be opened at 
Los Angeles for the Southern California 
district. 

A person desiring a loan should obtain 
from the Corporation’s California office, by 
mail or in person, blank forms, making 
application for a loan to take up an exist- 
ing mortgage. If from the application it 
appears that the loan is one the Corpora- 
tion may make under the law, an appraiser 


in the county where the applicant lives, 
will immediately appraise the property and J 
have the local attorney pass upon the 


soundness of the title. On the favorable 

report of the appraiser and the attorney, 

the loan will be closed, the papers exe- 
cuted, and the bonds or cash, as the case § 
may be, paid over to take up the mortgage | 
which is in existence. 
Bonds or Cash - 

Up to this point it looks easy and simple; 


= 


tite MS 


but it isn’t. What about the mortgage 
holder? Suppose he will not accept the 
bonds? Let us see what can be done. 


Assuming that the mortgagor can ar- 
range with the mortgage owner to take the 
18-year, 4 percent bonds, which are backed 
by the $200,000,000 stock of the Corpora- § 
tion held by the United States Treasury, ” 
and all of the mortgages which are taken 
on loans made by the Corporation, in, ex- 
change for his mortgage. He will then 
transfer his mortgage to the Corporation F 
and be paid the amount of bonds he agrees F 
to take for his mortgage. 


15-Year Bonds Up to 80% of Value 


A loan in bonds up to 80 percent of the | 8 
value of the property, in taking up a mort- [ 
gage, may be made. The Corporation will F 
also provide money to pay taxes in ar- fl 
rears on the property, but this will be part 
of the 80 percent loaned. 

When the exchange is made and the 4 
mortgage assigned to the Corporation, it f 
will take a new mortgage from the home- § 
owner in favor of the Corporation, for 
15 years, with interest at 5 percent. Pay- 
ments on principal, and interest, may be 
arranged for monthly, quarterly, semi- 
annually, or annually. 


What If Mortgagee Refuses 


In case the mortgagee refuses to take 
bonds, and the mortgage and taxes and 
other encumbrances due do not exceed 
percent of the value of the property, the 
Corporation will loan the mortgagor up te 
40 percent of the value of the property, of 
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so much as is necessary below 40 percent 
to take up the mortgage with cash, and also 
any taxes due. If he does not require 40 
percent, it will loan enough to take up the 
mortgage with cash, also any taxes due, and 
take a mortgage from the home-owner for 
15 vears, with interest at 6 per cent, pay- 
able as in other cases. 

In cases where there is no mortgage on 
the home, and the owner has defaulted in 
his taxes and is in danger of a tax sale, 
the Corporation will loan the money on the 
home to pay the taxes and amortize the 
amount for 15 years, as in other cases. 
The Corporation may grant extensions of 
time to any home-owner in periods of 
distress, if he continues to pay the interest 
installments. 

Example of Law’s Operation 

Much information as to the principal 
features of the Act, and its practical 
operation, is due to Mr. W. F. Stevens, 
Chairman of the Federal Home Loan Bank 
Board, which board will control the Home 
Loan Corporation as Directors. 
Mr. Stevens gives a simple example of the 
law’s operation. He explains the 
provisions of the Act to establish building 
and loan associations under national charter 
and supervision. 


aiso 


He says: 
“To give a specific example: Mr. A owns 
'a home and lives in it; the house is worth 
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| $475 in taxes. 


$10,000; the mortgage is for $7,500; his neigh- 
bor, who holds the mortgage, Mr. B, needs 
cash, or its equivalent, and yet he does not like 
to sell out his neighbor. Mr. A applies to the 
manager in his state, who furnishes him with 
a blank and assists him in filling out the blank, 
giving the entire facts about the case. The 
mortgage necessarily was on record June 12, 
1933. Mr. A gets an agreement with Mr. B 
that he will take $7,500 of the bonds of the 
Corporation, guaranteed as to interest by the 
United States, and assign his mortgage with- 
out recourse to the Corporation. 

“The Corporation finds that Mr. A owes 
Mr. A is unable to pay the 


| taxes; the Corporation then furnishes Mr. A 






with $7,500 of bonds and pays the $475 taxes 
and pays expense of registration and investiga- 
tion of the title with the other $25, making 
$8,000, which is 80 percent of the value. Then 
he take; Grew mortgegye fromr Mr. A, cancel- 
ing the old mortgage*or extending it, and jn 
this way they give Mr. A 15 years to pay the 
$8,000 made up as above stated. 


“If Mr. A is a laboring man getting wages, 
they will want him to pay monthly. if it 
suits him better, they may allow him to pay 
quarterly or under certain conditions may rc- 
quire him to pay semiannually or annually and 


give him 15 years in which to redeem kis 

property. 

If Bonds Refused by Mortgagee Nothing Can 
Be Done. 


“But suppose Mr. B will not take the bonds. 
Then if the debt is over 40 percent of the 
value of the property, nothing can be done. 
But suppose the debt, instead of being $7,500, 
$3,500. The Corporation will loan the 
cash on that amount and take up the taxes 
and everything so it does not run over $4,000 
and complete the transaction with the casi set- 
tlement, but the owner gives a new mortgage 


was 


at 15 years, just as in the other cases, with a 
rate of interest at 6 percent instead of 5 per- 
cent, which is the rate where bonds are loaned. 
That is the illustration of the manner in which 


it is to be handled. 
Building and Loan Association. 

“The second part of the act provides for 
the establishment and organization of building 
and associations under national 
and supervision. The building and loan asso- 
ciations are now the principal source of money 


loan charter 


to be had by people who desire to acquire or 
build a home, and there are 1,500 counties in 
the United States which there sucn 
association. The idea is to promote the or- 
ganization of such associations by the Corpo- 
ration taking 50 percent of the stock right 
along with the citizen of any local community 
desires to establish such an association. 
The association, when established, would be a 
source from which the local people could bor- 
row money to build, buy, or improve their 
homies, and the associations therefore would be 
a cooperative effort to save and conserve capi- 
tal in the local communities. 

“The Corporation says to a community, ‘If 
you want to organize a building and loan as- 
sociation of this type, we will put in a dollar 
of capital for every dollar that you can figure. 
If you take $10,000 capital, we will take 
$10,000, pay it in as fast as you pay yours in, 
and that association will become a member of 
one of the Federal home-loan banks, and as it 
loans to its members in a local community it 
can take t paper tq the Federal home-loan 
bank to it belongs and use it for pro- 
curing money from the home-loan bank to re- 
loan to the people in its community.’ It is to 


in is no 


who 


encourage : i in the first place and to build 
up a gi Soperative financial structure deal- 
ing str with homes.” 
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THE FEDERAL SECURITIES ACT 
(Continued from Page 285.) 


as here used, means complying with the 
Act. 

The seller is liable to his purchaser with 
respect to any security (including com- 
mon carrier, building and loan, and other 
exempt securities, except Governmental) 
whether issued before or after the effective 
date of the Act, if he sends a false or 
misleading prospectus through the mails or 
in interstate commerce. The same lia- 
bility attaches if there was a false or mis- 
leading interstate oral communication with 
respect to such securities. The seller, of 
course, is not liable if he did not know and 
could not have reasonably ascertained that 
the statements were untrue. Reasonable 
care will probably require him to compare 
the prospectus with the registration state- 
ment and compare the latter with published 
statistics, if any, on the issues, and other- 
wise test it for reasonableness. The 
courts may decide that the seller is re- 
quired to study the facts from original 
sources, as is the director, underwriter and 
partner. Since it would be practically 
impossible for all dealers, for instance, to 
make this study, they will have to rely 
on the underwriter. Until the extent of 
their duty to investigate has been settled, 
dealers should recognize this danger. 

This Section raises the interesting ques- 
tion as to whether or not it requires a seller 
to use a prospectus as to securities issued 
prior to the effective date of the Act. It 
probably does not require the use of the 
prospectus but if the seller makes any 
representations at all in connection with the 
sale, they must be true and complete. 

It should be noted that the ten-year 
limitation on suits does not apply to the 
liability for using a false prospectus. 

Criminal Liabilities 

Under the Act it is a crime to wilfully 
violate any of the provisions of the Act, or 
of the rules and regulations promulgated 
by the Commission. In particular, it is a 
crime (1) to wilfully make, in a registra- 
tion statement, an untrue statement, or a 
wilful omission of a fact necessary to keep 
the statement from being misleading; (2) 
to represent that the Commission has 
passed upon the merits of, or given ap- 
proval to a security merely because the 


registration statement is in effect, or a 
stop order is not in effect; (3) to sell se- 
curities, through the mails or interstate 
commerce, through fraudulent schemes or 
devices; (4) to obtain money by means 


of untrue statements, whether in a regis- | 


tration statement or not; (5) or to use 
the mails or interstate commerce to send 
out “tipster” sheets, “bought” newspaper 
or magazine articles boosting a security, 
or other information which, though not 
purporting to offer a security for sale, 
boosts it for a consideration, unless such 
consideration and the amount thereof is 
stated in the communication. 
last-named acts relate to all securities 
whether issued prior to the enactment of 





ta eed 


The three | 


the Act or whether exempt from the other | 


provisions of the Act, or otherwise. 


Special Points 


The Act covers the original public of- 
fering of the securities and all transactions 


therein by the dealer for a period of one} 


year. Transactions by a dealer more than 
a year after the registered public offering 
are exempt from the provisions of the Act 
requiring the use of the prospectus and im- 
posing liabilities for failure to do so. 
The provisions of the last sentence of 
Section 2 (11) defining an issuer, are very 
important. The purpose of this Section is 
to bring within the jurisdiction of the 
Commission all new distributions of old 
securities, even though the securities were 
originally issued before the law became 
effective. For example, all, or a large 
block of the outstanding stock of a par 
ticular corporation may be owned by one 
individual or by a select group of ind 
viduals. If such persons desire to. dispose 
of their holdings to the public, after the 
law becomes effective, any dealer acting om 
their behalf might be deemed to be an 
underwriter and the public distribution of 
such holdings might be subject to all the 
requirements of the Act in respect to new 
securities. The concept of control, as ex 
pressed by this language, may not be lint 
ited to 51 per cent of the voting powef, 
but may be iirozdly defined by the courts 
sojas to permit the Act to apply wherever 
the fact of control actually obtains. Ar 
other purpose of this sentence is to requife 
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disclosure of any underwriting commission 
which instead of being paid direct to the 
underwriter by the issuer may be paid 
through a subsidiary or affiliate of the 
issuer to the underwriter. 

Section 15 imposes full liability on un- 
disclosed principals who act through 
nominees or “dummies,” in the issuance 
or sale of securities. 


Schedule “A”. The Lawyer’s Duty 


Upon the quality of the information 
furnished in conformity with the require- 
ments of Schedule ‘“‘A” will depend the 
personal liberty and freedom from lia- 
bility of the lawyer’s clients. The lawyer 
who subjects his clients, engaged in issu- 
ing or underwriting securities, to a search- 
ing and critical examination, will render 
them a valuable service. The lawyer should 
“lean over backwards’’ in passing judg- 
ment upon the fullness and veracity of the 
statements. 

Schedule “A,” read in conjunction with 
Section 7, requires a copy of the opinion of 
counsel in respect to the legality of the 
issue. Counsel giving opinions on the 
legality of issues will be subject to the 
liabilities imposed in Section 11, if any of 


the statements of facts contained in their 
opinions are untrue or misleading, unless 
the attorney is able to prove that after very 
careful study he was unable to determine 
that such facts were untrue or misleading. 


Procedural Phases 

A careful record must be kept of the 
proceedings before the Commission as no 
objection can be raised before the Circuit 
Court of Appeals which was not raised 
before the Commission. 

Considerable time can be saved, if, after 
filing the registration statement, close con- 
tact is kept with the Commission. 

If, after a registration statement is in 
effect, the issuers or underwriters or ex- 
perts discover that it contains untrue state- 
ments or misleading omissions, they can file 
an amended statement. The Commission 
can declare the amendment effective as of a 
date fixed by it. 

Constitutionality 

The constitutionality of the Act will no 
doubt be challenged. Briefs on that ques- 
tion were filed with the Congressional 
Committees and can be found in the legis- 
lative history of the Act. 


A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and having a high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 


all times. 


Main Office, Fifth and Spring 
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The Lawless Enforcement of the Law 


By Leon R. Yankwich, Judge of the Superior Court, Los Angeles County 





HE Los Angeles Bar 
against the enforcement 
Hubert T. 


lawless 
stitutional rights by officers. 
Jar Association, when President of the 
administration of justice.” 
it. 


treatment of the 
of the Southern California Law Review 





\ssociation has pioneered in the realm of agitation 
of 
Morrow, there was organized the committee on constitutional rights, 
the object of which has been and is to assist in ferreting out violations of con- 
Mr. Gurney Newlin, a member of the Los Angeles 


the presidential address of 1929) the police practices “a serious blot upon the 
In the article which follows, Judge Yankwich dis- 
cusses the problem, in the light of the attitude of the California courts towards 
The article is the substance of addresses delivered by Judge Yankwich 
before various audiences, as well as over radio station KFT. 
subject by Judge Yankwich will appear in a forthcoming issue 


the law. Under the Presidency of 


\merican Bar Association, declared (in 


A more extended 








RNEST JEROME HOPKINS quotes 

the Chief of Police of a large city, as 
defending illegal methods of law enforce- 
ment in this manner: 

“My oath of office as Chief of Po- 
lice requires me to protect this com- 
munity against crime. If I have to 
violate my oath of office or violate the 
Constitution, I'll violate the Constitu- 
tion. Nobody thinks of hedging fire- 
men about with a lot of restrictive laws 

that favor the fire. Crime is fully 
as dangerous to the public as fire, and 
the policeman and fireman ought to be 
equally free. If, in the process of 
enforcing the laws, I or my men in- 
fringe anyone’s constitutional rights, 
the law provides a remedy—let him 
sue.” (The Lawless Arm of the Law, 
Atlantic Monthly, Vol. 148, No. 3, 
September, 1931.) 


The statement, brutal in its frankness, is 
illustrative of the shallow and vicious think- 
ing in many police circles. Shallow, be- 
cause in the oath of office of every state 
official, everywhere in the United States,— 
from village constable to Governor (not ex- 
cluding chiefs of police) is a pledge to 
support the Constitution of the United 
States, the Constitution of the state, and— 
last, not first,—to perform the duties of the 
particular office, faithfully. 

The office of chief of police (or police 
officer) is not placed above the Constitu- 


tion, but under it. Vicious, 
contemplates the doing of acts which the 
supreme law of the land forbids, thus 
placing police officials above the supreme 


law of the land, and going counter to the f 


rule of law which has been the chief 
characteristic of the legal system in the 
English-speaking world since Magna Charta 
(1215). 

A system based upon this basic principle, 


—as ours is,—cannot tolerate lawlessness, 7 


upon the part of any of the officers charged 
with the administration of law. Any such 
lawlessness does violence to the rule of law 
and is subversive of it. It makes the 
government, (1. ¢., 
play an illegal,—as well as an ignoble part, 
as Mr. Justice Oliver Wendell Holmes has 
put it. (Olmstead v. United States, 277 
U. S. 438, 470.) 
Lawlessness in Administration 

That there is lawlessness in the adminis- 
tration of law in the United States today 
is an accepted fact. Many of the facts are 
not in dispute. In truth, the police ad 
ministrators who have been charged with 
it, in many instances, have admitted the 
practices and defended them as a necessity. 
(See Ernest Jerome Hopkins, The Lawless 
Arm of the Law, Atlantic Monthly, Vol 
148, No. 3, September, 1931.) This, to 
my mind, is the most serious phase of the 
problem; for it implies a refusal to resort 
to intelligent methods and a determination 








because it | 


we all who compose it) f 





—— 


to bl: 
order 

Th 
servat 
sham 
mittee 
of the 
have | 
that 1 
in the 

The 
classif 
of the 
the se 
and { 
eviden 
tional 
To the 
the ri 
and w 
gardin 


(1) 
Ap 

suant 

may a 

follow: 
i 

attemp 
? 


mitted 
ence ; 
a 
and he 
the pe 
4. | 
cause, 
party ; 
5. 
cause 
mitted 
section 


The 
jected 
sary fe 
fornia 
offense 
at any 
be no 
unless 
dorsed 
offense 
arrestir 
section 
making 








se it 


1 the fi 


thus 
reme 





» the 
chief 
the 


harta 


ciple, : 


ness, 
urged 

such 
f law 


> the § 


se it) 


part, § 


RY has 
, 277 


ninis- 


today 
rs are 
e ad 
with 
1 the 
assity. 
rwless 
Vol. 
is, t0 
»f the 
resort 
nation 


E 





LOS ANGELES BAR ASSOCIATION BULLETIN 


301 





the ba principles of our legal 
order upon the plea of necessity. 

The National Law 
servation (commonly known as the Wicker- 
sham Commission) (1931) and the 
mittee on Criminal Law.and Criminology 
of the American Bar Association (in 1930) 
have but recently announced the conclusion 
that illegal police methods are widespread 
in the United States. 

The violations reported by them, may be 
classified under three headings: (1) Albuses 
of the rights of arrest; (2) Violations of 
the search and seizure clauses of the stat 
and federal constitutions, in search for 
evidence; (3) Violation the 
tional guarantees against self-incrimination. 
lo these | add (4) Entrapment. What are 
the rights of the accused in these matters 
and what is the attitude of our c 
garding these violations? 

(1) 

A peace officer may make an arrest pur- 
suant to a warrant delivered to him. He 
may also arrest without a warrant in the 
following instances : 

1. For a public offense committed or 
attempted in his presence; 

2. When a person arrested has com- 
mitted a felony, although not in his pres- 
ence ; 

3. When a felony has been committed 
and he has reasonable cause for believing 
the person arrested to have committed it; 

4. Ona charge made, upon a reasonable 
cause, of the commission of felony by the 
party arrested ; 

5. At night, when there is reasonable 
cause to believe that a person has com- 
mitted a felony. (California Penal Code, 


section 836.) 


to blast sic 


t 


Commission on Ob- 


Com- 


Ol constitu- 


ourts re- 


ARREST. 


Making Arrests 
The person arrested must not be sub- 
jected to any more restraint than is neces- 
sary for his arrest or detention. (Cali- 
fornia Penal Code, section 834.) If the 
offense is a felony the arrest may be made 
at any time of the day or night. There can 
be no arrest for a misdemeanor at night, 
unless upon direction of a magistrate en- 
dorsed upon the warrant, except where the 
offense is committed in the presence of the 
arresting officer. (California Penal Code, 
840.) No be used in 
making the arrests unless the person, after 


section force can 


heing informed by the officer of his inten- 
tion to arrest him, resists. Then the of- 
ficer may use “all necessary means to effect 
the arrest.” (California Penal Code, sec- 
tion 843.) 

\n officer may break open the door or 
window of a house in which the person to 
be arrested is, or in which he has reason- 
able ground for believing him to be. But 
he must first demand admission and explain 
his mission. (California Penal Code, sec- 
844). The made, the officer 
must proceed with the person arrested as 
commanded by the warrant. (California 
Penal Code, section 848.) When the ar- 
rest is without a warrant, the person ar- 
rested must, without necessary delay, be 
taken before the and most 
sible magistrate in the county in which the 
arrest is made, and an information, stat- 
ing the charge against the person must be 
(California 


arrest 


tion 


nearest acces- 


laid before such magistrate. 
section 849.) 

If no information is filed, the prisoner 
may be released on habeas corpus. A per- 
son may resist an illegal arrest, and, if 
necessary, use force in so doing. But the 
exercise of this right is illusory. Courts are 
less inclined to justify the use of force by 
persons threatened with arrest than by the 
arresting officer. (People v. Giacobbi, 83 
Cal. App. 12.) To resist an officer armed 
with a gun is to court injury, if not death. 
The law declares a homicide justified when 
necessarily committed by an officer in ar- 
resting persons charged with felony and 
who are fleeing from justice or resisting 
arrest. (California Penal Code, section 


196. ) 


Penal Code, 


False Arrest 


(ne arrested wrongfully, without a war- 
rant, or upon a warrant void upon its face, 
may sue for false arrest or false imprison- 
ment. This remedy is also available when 
the officer fails or refuses to take the 
prisoner before a magistrate so that he 
might be admitted to bail. Should the 
prisoner be released without a charge, the 
officer becomes a trespasser from the be- 
ginning. (Korkman v. Hanlon Drydock 
etc. Co., 53 Cal: App. 147°) For unneces- 
sary use Of physical force, an action for 
assault and battery lies. (Bate v. Jolin, 
206 Cal. 504; Stowell v. Evans, 211 Cal. 
565.) The officer may also be prosecuted 
criminally. 
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The reasonable ground or suspicion sidered it, in the light of the history of foe-at 
which justifies an arrest without a warrant, England and of the Colonies, prior to the himsel 
has been declared to be a state of facts adoption of the Constitution. It had in <i 
which would lead a man of ordinary care mind the fight led by James Otis of Massa } aa 
and prudence to believe, or entertain an  chusetts (in 1761) against the writs of | pre oa 
honest and strong suspicion, that the person - assistance issued to revenue officers in the er 
is guilty of an offense. (People v. Kil- Colonies, empowering them,—in their dis- | hn ‘ts 
vington, 104 Cal. 86, 93; Michel v. Smith, cretion,—to search suspected places, for | oan 6 
188 Cal. 199, 205; Bate v. Jolin, 206 Cal. smuggled goods. These writs, Otis pro} yo: 
504, 508; Murphy v. Murray, 74 Cal. App. nounced, “the worst instrument of arbitrary | pried 
726.) Courts seem very solicitous about power,” placing “the liberty of every man all cos 
the well-intentioned acts of police officers. in the hands of every petty officer.” Itf So { 

. = ae os also had in mind Lord Camden’s menor tae . 
(2) SEARCH AND SEIZURE. able judgment in Entick v. Carrington, an 

In the law of the English-speaking 19 Howell's State ‘Trials, 1030, 1066). 4 
world, the right to be protected from un- (1765) wherein judgment was _ given pens t 
reasonable search or seizure dates back to against the defendant for trespassing the | by the 
Magna Charta. (1215.) That document  plaintiff’s dwelling house and _ searching | ounier 
provided : and examining his papers, in an effort top i, i¢ , 

“We will not go against any man discover a seditious libel. Camden de Wende 
nor send against him, save by legal clared the search “subversive of all the noble” 
judgment of his peers or by the law comforts of society.” Pee 
of the land.’ ss ‘ Unreasonable Search and Seizure ; 

But we can find the recognition of the er see (3) 
principle that a man’s home is his castle The substance of the inhibition against} The 
in the later Roman law. The Pandects nreasonable search and seizure, contained | ini 
recognize it as a maxim of jurisprudence; in the fourth amendment to the Federal } eo tera 
Nemo de domo suo extrahi debet. (No Constitution is embodied in Section 19 ne 

s 


one shall be carried away from his home.) 
The fourth amendment to the Federal Con- 
stitution provides (among other things) : 
“The right of the people to be se- 

cure in their persons, houses, papers, 


and effects against unreasonable 
searches and seizures shall not be vio- 
lated.” 


A search of one’s person, or premises, 
pursuant to a search warrant properly is- 
sued, is not violative of the constitutional 
provision. 


Federal Courts Rule 


Federal Courts, in the interpretation 
of the principles underlying this amend- 
ment, have held that evidence secured by 
officers of the United States in violation 
of its provisions cannot be used upon the 
trial of a person accused of crime. If 
so used, the conviction will not be upheld. 
(Weeks v. United States, 255 U. S. 298; 
Gambino v. United States, 275 U. S. 310; 
U. S. v. Lefkowitz, 76 Law Ed. 563.) 


(For a loosening of the strictness of the 
application of the doctrine, see Olmstead 
v. United States, 277 U. S. 438.) 

In so interpreting the Fourth Amend- 
Supreme 


ment, the Federal Court con- 


Article I of the Constitution of California. | 
No warrants are to issue except upon | 

e & C, 
probable cause, supported by oath or af-j pe 


firmation particularly describing the place | A ta 
to be searched and the person or thing to! 3 “3 
be seized. But our Supreme Court ha) ~,.° 
refused to follow the interpretation of the Califor 
Supreme Court of the United States. They § 

have said, in effect, of evidence seized Co 
illegally, Non olet. (It does not smell.) te 


The ruling was made in 1922, in People . 
v. Mayen, 188 Cal. 237. a 












Many officers have assumed that this Sa 
decision sanctions searches and seizures | bef 
without a warrant. In fact, a Los Angeles to. 
minister, in defending (in 1929), raid © 
without warrants stated that California tut 
does not “accept the Constitution of the 
United States on that point.” In a sense.) [py th 
that is true,—as the particular amendmett ee jp | 
is a restriction upon the Federal Govert'Hrom 





ment and its officers only. But we have 
a similar provision against illegal searches 
and seizures in the State Constitution and 
the Supreme Court holds such illegal seiz 
ures to be violative of this provision. No 
officer is justified in breaking or entering @MfMeans , 
man’s home, without a warrant, except MBbject ; 
the extreme cases provided in the CodeBions 9; 


ight. ] 
bfficers 
ccused 
ornia 1 
S$ inval 
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Y UF for arrests. An officer so doing subjects 
: the himself to the right of the occupant of 
id it F the house to resist his admission by force 
‘4SSa | and to an action for trespass. the return of 
sof property illegally seized, and damages. The 
. the latter remedy is, of course, of little value. 
, dis | As to resistance, the average citizen has 
for lost a good deal of the individualism of 
_ Pt | the pioneering American, which made him 
trary | stand his ground against official abuse, at 
an Ball cost. 

It So there is no relief against the tramp- 
“mor § jing upon this most important right, unless 
a ) the intelligent and conscientious police of- 


~ | ficer himself,—realizing the disservice he 


$1V€l |) does to our legal and constitutional order 
S the by these violations,—-subscribes to the wise 
ching } words of that revered defender of the 
— spirit of free America, Mr. Justice Oliver 
n de 


Wendell Holmes, and concludes that “ig- 
*§ noble” conduct is too high a prive to pay 
} for a few easy convictions. 

f 


ll th 


(3) Setr-INcRIMINATION. 


gainst | 


tained § The rule against self-incrimination is 
ederal | contained in the Fifth Amendment to the 
19 of Federal Constitution, which _ provides, 
‘oreilk among other things : 
upon ‘No person... shall be com- 
ae pelled, im any criminal case, to be a 
place | witness against himself.” 
ing & A like provision is contained in Section 
+ te 13_ of Article I of the Constitution of 
of the! California. ; ; 
Ther “This means,” said the Supreme 
oil Court in People v. Mayen, supra, at 
nell page 253, “as we understand it, that 
People one charged with the commission of a 
crime has the right at all stages of the 

+ investigation to stand silent and inert 
sous before his accusers. If he is required 
‘neeles)|  t0, contribute by word or act to the 
on dst evidence against himself, his consti- 
‘fornia t tutional right is invaded. 
of the§ “Third Degree” 


sense, b In the Mayen case, the court refused to 
idment j ee in the use of evidence taken illegally 
rover Grom a defendant an invasion of this 
e hav#ight. But there are ways which our police 
earchesibfficers use to break the silence of a person 
on and kccused of crime, which the courts of Cali- 
al sel? ornia not only brand as illegal, but also 
n. N0j&s invalidating any conviction obtained by 
ering 4§Means of information so secured. Their 
cept ™Bbject is to obtain confessions or admis- 
> CodtBions of guilt. Such confessions or ad- 







missions of guilty obtained by the use of 
physical force or by threats and induce- 
ments, are frowned upon by the courts. 
And this is true even though the confession 
was made some days after the threats or 
inducements, unless it appear that they had 
ceased to exert any influence. And by 
“threats and inducements” is meant any 
illegal process whereby, through external 
means of pressure, the free will of the de- 
fendant has been overcome. (People v. 
Dye, 119 Cal. App. 262.) 

Courts also exclude confessions obtained 
by more subtle means, such as_ indirect 
promises of immunity or holding out hopes 
for the prisoner. In this respect, the 
courts, in the past at least, have shown 
great solicitude for the rights of the ac- 
cused. 

The later tendency seems to be to accept 
the trial court’s determination as to the 
facts surrounding the confession. Con- 
fessions obtained by mere deception, false- 
hood, or even fraud, are not excluded. 
(People v. Connelly, 195 Cal. 584, 598.) 


(4) ENTRAPMENT. 


Officers knowing that one is about to 
commit a crime, may facilitate or aid in 
its consummation, by affording opportuni- 
ties for its commission and laying traps for 
the offender. To this end, another person 
may be engaged to act in concert with the 
suspect, as a feigned accomplice. And if 
the suspect carries out his intent and com- 
mits an overt act in carrying it into effect, 
it is no excuse that he may have been 
aided or encouraged by the feigned ac- 
complice, with the knowledge and encour- 
agement of the officers. The feigned ac- 
complice’s act cannot be imputed to him. 
He must himself do acts which constitute 
a complete criminal offense. But if there 
be no criminal intent upon the part of the 
suspect, and the suggestion to commit a 
crime originates with Ye officers, who actu- 
ally induce or incite’ its commission, and 
lure him to its comsummation, there is no 
criminal liability. Here the suspect is not 
intentionally carrying out his own criminal 
purpose. (People v. Lanzit, 70 Cal. App. 
498, 509; Im Re Moore, 70 Cal. App. 483; 
People v. Norcross, 71 Cal. App. 2; Peo- 
ple v. Harris, 80 Cal. App. 328; Sam Vick 
v. U, S., 240 Bed. 60);. (People v. Galla- 
gher, 107 Cal. App. 425.) 
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“The City of Los Angeles in a little more than one and 
one-half centuries has grown from a pueblo of less than half 
a hundred people to a city of almost one and one-half million 
inhabitants. . . . The government . . . has undergone 
many changes. 

The work, while arranged in chronological chapters, natur- 
ally divides itself into three parts: before 1889, when the first 
freeholders’ charter became effective; 1889-1925, the period 
under the first freeholders’ charter; and since 1925, the date 
of effectiveness of the second freeholders’ charter. Descrip- 
tive organization charts appear along with related subject 
matter. A chronological organization table with index is in the 
yppendix. The material in each chapter is set forth under topic 
headings with the belief that such headings and the index 
mav¥, facilitate interested readers and users in making refer- 


ence%o any particular portion.”—From the Introduction. 
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